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1. What parties can expect of the Mediator?

The mediator is experienced in assisting communication and negotiation.

The role of the mediator is to guide the communication process so that a useful discussion can take place. The mediator will do this by asking you questions to assist in identifying and clarifying the issues in dispute, to help you sort out misunderstandings and to talk about what is important to you. The mediator aims to help you talk and negotiate with each other directly.

The mediator aims to be impartial

The mediator is not there to establish facts or to decide which of you is right or wrong, nor to take sides. The mediator will therefore not agree or disagree with statements you make nor put pressure on you to follow a particular idea or suggestion. The mediator aims to treat all parties equally.

The mediator is not an advisor

The mediator will not give legal advice, nor give professional or other advice.

The mediator respects confidentiality

What is discussed in mediation is confidential unless disclosure is required by law. This means that in nearly all cases, confidentiality will be maintained. Mediators cannot be called as witnesses in any court proceedings which may take place in the future except in very limited circumstances. The mediator will not mention anything discussed by you during a private session to other parties during the mediation (unless you request the mediator to let the other parties know), or to anyone else following the mediation.

Options for Settlement 

The mediator will encourage you to consider a range of options for Settlement and to evaluate them for the purpose of reaching a mutually satisfying outcome for all of you. The mediator will not express any opinion about the merits of the options but will encourage you to assess their implications.

The mediator is not a decision-maker

You need to decide what is best for you, as the  mediator will not impose or suggest final outcomes for you. The mediator has nothing to gain in any way from the outcome of the mediation, whether agreement is reached or not.

The mediator controls the mediation process but not the content of the discussions or the outcomes of the dispute:

The mediator will encourage you:

(a) To take an active part in the mediation and to speak freely and with no interruptions from others present.

(b) To discuss issues which are important to you not issues which the mediator considers to be relevant or significant.

(c) To treat each other with courtesy.

What happens if you are accompanied by your lawyer at mediation?

If your lawyer attends the mediation, the mediator will still encourage you to participate actively in the discussions and negotiations. You will, however, be given the opportunity, if you wish, to allow your lawyer to speak and negotiate on your behalf if you feel more comfortable with that arrangement. The mediator will also provide you with opportunities for breaks to allow you to consult your lawyer in the course of the mediation or on the telephone if your lawyer is not present.

2. What parties can expect of the mediation process?
The mediation process generally consists of two sessions – a preliminary conference and a mediation session. Occasionally, the two sessions are merged into one.

3. What parties can expect at the Preliminary Conference?
What mediation is and the mediator’s role
The mediator will explain the features of the mediation – its voluntary and confidential nature and the role of the mediator as a neutral third party facilitator, not an advisor or decision-maker. You will be told that as mediation is voluntary, it can be terminated at any stage by either party or the mediator without the need to give reasons.

The process of mediation
The mediator will outline the stages of the mediation process and you will be able to ask questions about it.

Preparing for the mediation session
The mediator will make sure that everyone is ready for the mediation session. An Agreement to Mediate will be signed by all participating in the mediation session. 

A timetable will be set for all outstanding matters relevant to the mediation to be finalised prior to the mediation session including documents to be prepared and exchanged, and arrangements for the payment of fees.

The mediator will ensure that all parties to the mediation have authority to negotiate and settle.

4. What parties can expect at the Mediation Session
The mediator will ask you to make a brief opening statement outlining your individual concerns and the issues which have brought you to mediation whether you are accompanied by your lawyer or not. If your lawyer is with you, you may, if you wish, ask him or her to make the opening statement on your behalf.

The mediator will ensure that you get equal time to make your statement and that you do so uninterrupted.

The mediator will then summarise parties’ opening statement and extract issues for discussion which emerge from the opening statements.

You will be able to correct any errors you believe the mediator may have made when summarising back your opening statement. You will also be asked to check and agree on the list of issues for discussion.

The mediator will then facilitate direct communication between you and discussion of the issues.

You will be encouraged to communicate directly with the other party, asking each other questions to explore and clarify the issues extracted from your opening statements. The mediator will also facilitate your discussions so that you have the opportunity of becoming aware of each other’s point of view.

The mediator may hold private and confidential sessions with each of you.

During any private and confidential session you may have with the mediator you can raise any matter you consider relevant to the mediation.

The mediator will facilitate negotiations, settlement and agreement formulation. You will be able to discuss options and negotiate freely with the other party in order to reach a mutually satisfying resolution of your dispute. 

You will be given the opportunity to contribute actively to the substance and wording of the final agreement which is usually in writing.

You will also be given opportunities to give instructions to your lawyer, if present, on your wishes in relation to the agreement. If your lawyer is not present, you will be able to contact him or her to seek advice.

5. What the mediator can expect of the parties
Attendance at the mediation in good faith with the intention of seeking settlement

The mediator expects that parties are attending mediation in good faith with the intention of seeking settlement not in order to prepare themselves for a court case.

Attendance at both the preliminary and mediation sessions

The mediator will expect you to attend the Preliminary Conference as well as the Mediation Session to ensure that the same information is imparted to you all at the same time.

Preparing for the mediation session

It is very helpful to the mediator if you maintain realistic goals when entering negotiations. You can prepare yourself for the negotiations by doing calculations and background work beforehand and bringing relevant documents to the mediation session.

The mediator will expect you to have authority to negotiate and to settle.


Setting the scene for a constructive mediation
You can make it easier for everyone if you observe the normal rules of courtesy and listen to each other in a fair and open-minded way. Even if you do not agree with what is being said it will be helpful to you to appreciate each other’s point of view.

Maintaining a positive attitude and being prepared to give and take

It would be very helpful if you adopt a positive, practical and forward looking approach when negotiating about the future.

A spirit of compromise is usually required to achieve agreement. An agreement which is satisfying to you all is only possible if you agree to give and take rather than insist on one particular set of demands.

6. The Policy Regarding Observers
In principle, the presence of observers is not desirable. If you require the attendance of observers, their attendance should occur only with the consent of the parties and the mediator.

Note:
The above information is extracted and adapted from the Law Society of New South Wales Charter on Mediation Practice.
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