This Agreement is made on
                                                                                                  2009

(day)
(month)
(year)

BETWEEN the following parties (together called “the parties”)

(Name of Creditor) (Please print)

(Address)

(Name of Farmer) (Please print)

 (Address)
(Name of Farmer) (Please print)

 (Address)

AND THE MEDIATOR (called “the mediator”)

CHRISTOPHER CHARLES HALBURD
(Name of Mediator) (Please print)

481 TOWNSEND STREET, ALBURY NSW 2640

(Address)

APPOINTMENT OF MEDIATOR
1.
The parties appoint the mediator to mediate in accordance with the terms of this agreement the matter between them. The matter is briefly described in Schedule 1 to  this agreement (the “matter”) The mediator accepts that appointment.

ROLE OF THE MEDIATOR

2.
The mediator will be neutral and impartial. The mediator will assist the parties to attempt to resolve the matter by helping them to:

•
systematically isolate the issues in dispute;

•
develop options for the resolution of these issues;

•
explore the usefulness of these options; and

•
meet their interests and needs.

3.
The mediator may meet with the parties together or separately.

4.
The mediator will not accept an appointment in relation to any proceedings concerning the matter.

5.
Neither party will take action to cause the mediator to breach Clause 4.

FUNCTIONS OF THE MEDIATOR

6.
The function of the mediator is to mediate impartially or attempt to mediate impartially between the farmer/s and creditor for the purpose of arriving at an agreement for the present arrangements and future conduct of financial relations between the parties.

7.
It is not a function of the mediator:

(a)
to advise the farmer/s or creditor about the law; or

(h)
to encourage or assist the farmer/s or creditor in reserving or establishing legal rights; or

(c)
to act as an adjudicator or arbitrator.

CONFLICTS OF INTEREST

8.
The mediator must prior to the commencement of the mediation disclose to the parties to the best of the mediators knowledge any prior dealings with any of the parties as well as any interest in the matter.

9.
If in the course of the mediation the mediator becomes aware of any circumstances that might reasonably be considered to affect the mediators capacity to act impartially, the mediator must immediately inform the parties of these circumstances. The parties will then decide whether the mediation will continue with that mediator or with a new mediator appointed by the parties.

CO-OPERATION BY THE PARTIES

10.
The parties must co-operate in good faith with the mediator and each other during the mediation.

AUTHORITY TO SETTLE AND REPRESENTATION AT THE MEDIATION SESSION

11.
The parties must attend the mediation with authority to settle within any range that can reasonably be anticipated.

11.1
Any person representing a party to a mediation (whether or not the person is himself or herself a party to the mediation) must not attend a mediation session unless the person has been given written authority by the party the person represents to enter into Heads of Agreement.

11.2
If another mediation session is required as result of the party’s failure to give the required authority, the party is liable for all costs associated with the attendance by the other party at that additional session.

12.
At the mediation each party may have one or more other persons, including legally qualified persons, to assist and advise them.

COMMUNICATION BETWEEN THE MEDIATOR AND THE PARTIES.

13.
Any information disclosed to the mediator in private is to be treated as confidential by the mediator unless the party making the disclosure states otherwise.

CONFIDENTIALITY OF THE MEDIATION.

14.
The parties and the mediator will not disclose any document or information given during or for the purpose of the mediation (including any preliminary conference) to any person not involved in the mediation unless required by law to make such disclosures.

15.
The parties and the mediator agree that subject to Clauses 19 and 20, the following will be privileged and will not be disclosed in, or be the subject of a subpoena to give evidence or to produce documents, in any proceedings in respect of the Matter:

15.1
Any settlement proposal whether made by a party or the mediator.

15.2
The willingness of a party to consider any such proposal.

15.3
Any statement made by a party or the mediator during or for the purposes of the mediation (including any preliminary conference).

15.4
Any information prepared for the mediation.

16.
At the end of the mediation, the mediator will complete a summary of mediation, a copy of which is annexed to this Agreement and marked annexure ‘A’ selling out a summary of the conduct and results of the mediation (including any Heads of Agreement entered into by the parties).

TERMINATION OF THE MEDIATION

17.
A Party may terminate the mediation at any time after consultation with the mediator.

17.1
The mediator may adjourn the mediation if it appears that a party would he significantly disadvantaged because of the length of the session.

SETTLEMENT OF THE MATTER

18.
If settlement is reached at the mediation, the terms of the settlement must be written down and signed by the parties before they leave the mediation.

18.1
If it appears to a mediator that the parties to the mediation have agreed, or are about to agree, on an issue between them, the mediator must personally prepare for the consideration of the parties a document setting out the main points of agreement on the issue.

18.2
If the parties are satisfied that the document sets out the main points agreed on by them during, or within

24 hours of the end of the mediation, the parties may enter Heads of Agreement by signing the

document.

18.3
A contract, deed, mortgage or other instrument entered into as a result of, or pursuant to, Heads of Agreement between the parties must reflect the relevant Heads of Agreement.

ENFORCEMENT OF THE SETTLEMENT AGREEMENT

19.
Any party may enforce the terms of the settlement agreement by judicial proceedings.

20.
For the purposes of Clause 19, any party may call evidence of the settlement agreement including evidence from the mediator and any other person engaged in the mediation.

EXCLUSION OF LIABILITY AND INDEMNITY

21.
The mediator will not be liable to a party for any act or omission in the performance of the mediator’s 


obligations under this agreement unless the act or omission is fraudulent.

22.
The parties together and separately indemnify the mediator against any claim for any act or omission in the performance of the mediators obligations under this agreement unless the act or omission is fraudulent.

THE COST OF THE MEDIATION

23. The parties shall be severally liable to the mediator for their share, as agreed by them, of the mediators fees                                            

as described in Schedule 2. The parties will share all the other costs of the mediation described in Schedule 2

as agreed by them.
SCHEDULE 1: DESCRIPTION OF THE MATTER

The matter to be the subject of this mediation is: As set out in the attached Form 7.

SCHEDULE 2: COSTS OF THE MEDIATION

1.

Mediator’s Fees and Expenses:

$220 per hour for all preparation and mediation time. Teleconference fees will be passed on at cost

2.

Room Hire & Out of Pocket Expenses

Nil if held at our Albury office. 

SIGNING OF THE AGREEMENT TO MEDIATE

The parties and the mediator have signed this agreement to mediate as follows:

Date:
/
/2009

___________________________________

__________________________

(Name of Party or Representative. Please Print)


(Signature)

___________________________________

__________________________

(Name of Party or Representative. Please Print)


(Signature)

___________________________________

__________________________

(Name of Party or Representative. Please Print)


(Signature)

___________________________________

__________________________

(Name of Party or Representative. Please Print)


(Signature)

___________________________________

__________________________

(Name of Mediator. Please Print)




(Signature)

CONFIDENTIALITY AGREEMENT

Section 14 (5) Farm Debt Mediation Act 1994

Persons who are not parties to a mediation session:
(a)
may be present at or participate in the session in an advisory or representative capacity if authorised to do so under section 17, or

(b)
may otherwise be present at or participate in the session with the permission of the mediator.

Name of independent person/s present at the mediation.

_____________________________________________________________________________

(Name of independent person. Please print)

_____________________________________________________________________________ 

(Name of independent person. Please print)

______________________________________________________________________________

(Name of independent person. Please print)

______________________________________________________________________________

(Name of independent person. Please print)

I UNDERTAKE to the parties to the mediation that, in exchange for being permitted by them to be present at the mediation:

1. I will not disclose to anyone any information received by me during the mediation, unless required by law to make such a disclosure.

2. I will not disclose to anyone involved in the mediation any information received by me during the mediation from a party to the mediation unless expressly authorised by the disclosing party to do so.

___________________________________________________
/
/2009
(Signature of Independent Person)
 (Date)

___________________________________________________
/
/2009

(Signature of Independent Person)
(Date)

___________________________________________________
/
/2009
(Signature of Independent Person)
(Date)

___________________________________________________
/
/2009
(Signature of Independent Person)
(Date
Annexure “A’
SUMMARY OF MEDIATION

In the matter of:
Creditor

And 
Farmer/s

Re:

(Insert details of debts & mortgages subject to mediation)

Date of Mediation:
/
/

Mediation outcome

Did parties reach agreement at the mediation?
Yes
No

Was this agreement reduced to writing and executed by the parties?
Yes
No

Pre-Mediation

Was a preliminary conference held either face to face or by teleconference?
Yes
No

If not, why not?__________________________________________________

Did the principal negotiator for the creditor participate?
Yes
No

Did the farmer/s participate?
Yes
No

Did a legal/financial representative for the farmer participate?
Yes
No

What was discussed/clarified at the preliminary conference?

   Authority to settle
Yes
No

   Mediator’s role including drafting of any agreement reached
Yes
No

   Mediation principles, process and timings
Yes
No

   Document/information exchange
Yes
No

   Participants
Yes
No

   Confidentiality of the mediation session
Yes
No

   Other including “satisfactory mediation” and “good faith”
Yes
No

To your knowledge, did a document/information exchange occur sufficiently

prior to mediation to enable relevant settlement options to be considered?
Yes
No

Mediation Session

Did Party A make an adequate opening statement?
Yes
No

Did Party B make an adequate opening statement?
Yes
No

Were Party A’s issues and concerns isolated/identified from the opening statement?
Yes
No

Were Party B’s issues and concerns isolated/identified from the opening statement?
Yes
No

Were each party’s issues/concerns discussed face to face sufficiently to enable

the other party to appreciate the other’s perspective?                                                                        
Yes         
No

Were Party A’s options for settlement canvassed?                                                                              
Yes          
No

Were Party B’s options for settlement canvassed?
Yes
No

How many settlement options were proposed?

By whom?
Mutually

Party A


Party B

Were both parties prepared to consider/discuss the others settlement options?
Yes
No

Did Party A move off initial position?                                                                                             
Yes 
No

Did Party B move off initial position?                                                                                             
Yes 
No

Were both parties at all times competent to continue the mediation?                                             
Yes 
No

For how long did the mediation process continue?                                                                    
____hours

Did you, as mediator, adjourn the mediation to a later date?                                                          
Yes 
No

Did both parties attend mediation with authority to settle within any range                                   
Yes 
No
that could reasonably be anticipated?

If one party did not have the requisite authority, which party?                                               
Party A or B

Did any person representing a party to the mediation fail to have written authority 
from that party to enter into Heads of Agreement?
Yes
No

If a party did not provide written authority, which party?                                                      
 Party A or B

Non-settlement

If no settlement was reached, what needed to happen in order for settlement to have occurred?

Did all parties attend the mediation session?

Yes 
No

If any party was absent, which party?
Party A or B

Did the absence of this party prevent the mediation from proceeding?
Yes
No

Did the parties arrive within 30 minutes of the scheduled commencement?
Yes 
No

Were issues discussed by the parties?
Yes 
No

Were options canvassed by the parties?
Yes
No

Did the parties agree that nothing further could be gained by continuing mediation?
Yes 
No

If so, which party discontinued mediation?
Party A or B

General

Do you, as mediator, want to make any further comment?
Yes 
No

Mediator’s name_______________

     Signature _____________________

Date_____________

